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(2) Any non-consenting party shall
have fifteen (15) days to file any objec-
tions to the proposed settlement with
the administrative law judge and all
other parties;

(3) If any party submits an objection
to the proposed settlement, the admin-
istrative law judge shall decide within
30 days after receipt of such objections
whether he shall sign or reject the pro-
posed settlement. Where the record
lacks substantial evidence upon which
to base a decision or there is a genuine
issue of material fact, then the admin-
istrative law judge may establish pro-
cedures for the purpose of receiving ad-
ditional evidence upon which a deci-
sion on the contested issues may rea-
sonably be based;

(4) If there are no objections to the
proposed settlement, or if the adminis-
trative law judge decides to sign the
proposed settlement after reviewing
any such objections, the administra-
tive law judge shall incorporate the
consent agreement into a decision
meeting the requirements of paragraph
(d) of this section.

§2570.136 Scope of discovery.

For 502(c)(7) civil penalty pro-
ceedings, this section shall apply in
lieu of §18.14 of this title.

(a) A party may file a motion to con-
duct discovery with the administrative
law judge. The motion for discovery
shall be granted by the administrative
law judge only upon a showing of good
cause. In order to establish ‘‘good
cause’’ for the purposes of this section,
a party must show that the discovery
requested relates to a genuine issue as
to a material fact that is relevant to
the proceeding. The order of the admin-
istrative law judge shall expressly
limit the scope and terms of discovery
to that for which ‘‘good cause’ has
been shown, as provided in this para-
graph.

(b) A party may obtain discovery of
documents and tangible things other-
wise discoverable under paragraph (a)
of this section and prepared in antici-
pation of or for the hearing by or for
another party’s representative (includ-
ing his or her attorney, consultant,
surety, indemnitor, insurer, or agent)
only upon showing that the party seek-
ing discovery has substantial need of

§2570.138

the materials or information in the
preparation of his or her case and that
he or she is unable without undue hard-
ship to obtain the substantial equiva-
lent of the materials or information by
other means. In ordering discovery of
such materials when the required
showing has been made, the adminis-
trative law judge shall protect against
disclosure of the mental impressions,
conclusions, opinions, or legal theories
of an attorney or other representatives
of a party concerning the proceeding.

§2570.137 Summary decision.

For 502(c)(7) civil penalty pro-
ceedings, this section shall apply in
lieu of §18.41 of this title.

(a) No genuine issue of material fact. (1)
Where no issue of a material fact is
found to have been raised, the adminis-
trative law judge may issue a decision
which, in the absence of an appeal pur-
suant to §§2570.139 through 2570.141 of
this subpart, shall become a final
order.

(2) A decision made under paragraph
(a) of this section shall include a state-
ment of:

(i) Findings of fact and conclusions of
law, and the reasons therefor, on all
issues presented; and

(ii) Any terms and conditions of the
rule or order.

(3) A copy of any decision under this
paragraph shall be served on each
party.

(b) Hearings on issues of fact. Where a
genuine question of a material fact is
raised, the administrative law judge
shall, and in any other case may, set
the case for an evidentiary hearing.

§2570.138 Decision of the administra-
tive law judge.

For 502(c)(7) civil penalty pro-
ceedings, this section shall apply in
lieu of §18.57 of this title.

(a) Proposed findings of fact, conclu-
sions, and order. Within twenty (20)
days of the filing of the transcript of
the testimony, or such additional time
as the administrative law judge may
allow, each party may file with the ad-
ministrative law judge, subject to the
judge’s discretion, proposed findings of
fact, conclusions of law, and order to-
gether with a supporting brief express-
ing the reasons for such proposals.
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§2570.139

Such proposals and briefs shall be
served on all parties, and shall refer to
all portions of the record and to all au-
thorities relied upon in support of each
proposal.

(b) Decision of the administrative law
judge. Within a reasonable time after
the time allowed for the filing of the
proposed findings of fact, conclusions
of law, and order, or within thirty (30)
days after receipt of an agreement con-
taining consent findings and order dis-
posing of the disputed matter in whole,
the administrative law judge shall
make his or her decision. The decision
of the administrative law judge shall
include findings of fact and conclusions
of law with reasons therefor upon each
material issue of fact or law presented
on the record. The decision of the ad-
ministrative law judge shall be based
upon the whole record. In a contested
case in which the Department and the
Respondent have presented their posi-
tions to the administrative law judge
pursuant to the procedures for 502(c)(7)
civil penalty proceedings as set forth in
this subpart, the penalty (if any) which
may be included in the decision of the
administrative law judge shall be lim-
ited to the penalty expressly provided
for in section 502(c)(7) of ERISA. It
shall be supported by reliable and pro-
bative evidence. The decision of the ad-
ministrative law judge shall become
final agency action within the meaning
of 5 U.S.C. 704 unless an appeal is made
pursuant to the procedures set forth in
§§2570.139 through 2570.141 of this sub-
part.

§2570.139 Review by the Secretary.

(a) The Secretary may review a deci-
sion of an administrative law judge.
Such a review may occur only when a
party files a notice of appeal from a de-
cision of an administrative law judge
within twenty (20) days of the issuance
of such decision. In all other cases, the
decision of the administrative law
judge shall become final agency action
within the meaning of 5 U.S.C. 704.

(b) A notice of appeal to the Sec-
retary shall state with specificity the
issue(s) in the decision of the adminis-
trative law judge on which the party is
seeking review. Such notice of appeal
must be served on all parties of record.
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(c) Upon receipt of a notice of appeal,
the Secretary shall request the Chief
Administrative Law Judge to submit
to him or her a copy of the entire
record before the administrative law
judge.

§2570.140 Scope of review.

The review of the Secretary shall not
be a de novo proceeding but rather a
review of the record established before
the administrative law judge. There
shall be no opportunity for oral argu-
ment.

§2570.141 Procedures for review by
the Secretary.

(a) Upon receipt of the notice of ap-
peal, the Secretary shall establish a
briefing schedule which shall be served
on all parties of record. Upon motion of
one or more of the parties, the Sec-
retary may, in his or her discretion,
permit the submission of reply briefs.

(b) The Secretary shall issue a deci-
sion as promptly as possible after re-
ceipt of the briefs of the parties. The
Secretary may affirm, modify, or set
aside, in whole or in part, the decision
on appeal and shall issue a statement
of reasons and bases for the action(s)
taken. Such decision by the Secretary
shall be final agency action within the
meaning of 5 U.S.C. 704.

Subpart H—Procedures for
Issuance of Findings Under
ERISA Sec. 3(40)

SOURCE: 68 FR 17489, Apr. 9, 2003, unless
otherwise noted.

§2570.150 Scope of rules.

The rules of practice set forth in this
subpart H apply to ‘“‘section 3(40) Find-
ing Proceedings” (as defined in
§2570.152(g)), under section 3(40) of the
Employee Retirement Income Security
Act of 1974 (ERISA or the Act). Refer to
29 CFR 2510.3-40 for the definition of
relevant terms of section 3(40) of
ERISA, 29 U.S.C. 1002(40). To the extent
that the regulations in this subpart dif-
fer from the regulations in subpart A of
29 CFR part 18, the regulations in this
subpart apply to matters arising under
section 3(40) of ERISA rather than the
rules of procedure for administrative
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